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1 Summary

This report provides an overview of the advice produced by the High Level Expert Group

(HLG) on Digital Libraries during the period 2006-2009, in particular by:

e summarising the achievements and the recommendations on which the group reached
aconsensus,

e identifying issues and challenges that till need to be addressed, through evidence
gathering, experimentation, stakeholder debate and political initiative. These issues
should be included in the digital libraries agendafor the coming years.



The HLG was set up by the European Commission early in 2006 in the context of its
Digital Libraries initiative. The group was entrusted the tasks of advising the
Commission on how to best address the organisational, legal and technical challenges at
European level, and of contributing to a shared strategic vision for European digita
libraries.

The HLG was composed of 20 members appointed in a personal capacity as high level
experts on digital libraries, including experts from memory organisations (libraries,
archives, museums), right holders, content providers, ICT industry (search engines,
technology providers), scientific and research organisations, academia. Ad hoc experts
were also invited to the plenary and sub-group meetings to contribute on specific issues.
Members and other experts are listed in annex 1. The group was chaired by Ms Viviane
Reding, Commissioner for the Information Society and Media.

Over the period 2006-2009, the HLG met 6 timesin plenary session, once or twice ayear.
Three subgroups were established, which met several times to prepare the discussions and
deliberations of the plenary:

- subgroup on Intellectual Property Rights (copyright);

- subgroup on Public-Private Partnerships,

- subgroup on Scientific Information.

In each of these key areas, the group produced advisory reports (listed in annex 2) that
have been widely disseminated through the Commission Europa website and by other
means (e.g. Member States Expert Group on Digitisation and Digital Preservation).
Beyond offering guidance documents, the collaboration between key high level
stakeholders led to concrete results. The work of the HLG on Copyright issues led to the
drafting and signature of a Memorandum of Understanding on Orphan Works by
representatives of cultural institutions and right holders, and paved the way for further
policy actions at Community level on the issue of orphan works, currently under
consideration. It also provided useful input for the preparation and the implementation of
the Commission Recommendation on Digitisation, Online Accessibility and Digital
Preservation of Cultural Material.

The work on Public Private Partnerships resulted in the indication of pragmatic waysto
encourage private investment in digital culture, while preserving the public nature of the
invaluable assets held by cultural institutions. The issue of public domain in the digital
environment was clearly identified as an area deserving attention and possibly policy
action dueto the risk of "locking up" public domain works through their digitisation.

The work on Scientific Information consisted of an intense dialogue between scientific
publishers and scientists with the aim to improve access to scientific journals and data.
This led to the development of some agreed general principles and contributed to the
launch of afirst set of implementation actions, including an experiment (PEER project) to
investigate the effects of open access on scientific journals and on European research at
large.



2 INTELLECTUAL PROPERTY RIGHTS: COPYRIGHT ISSUES FOR
DIGITAL LIBRARIES

2.1 Achievements and recommendations

2.1.1 Orphan works: mechanisms at Member State level

The HL G recommends the following:

where there are works whose rightholders are not identifiable or rightholders are not
locatable (orphan works), Member States are encouraged to establish a mechanism to
enable the use of such works for non-commercia and commercial purposes, against
agreed terms and remuneration, when applicable, if diligent search in the country of
origin prior to the use of the works has been performed in trying to identify the work
and/or locate the rightholders. The mechanisms in the Member States need to fulfil
prescribed criteria concerning context and usage.

The prescribed criteria are:

- The solution should be applicable to all kinds of works;

- A bona fide/good faith user needs to conduct a diligent search prior to the use of the
work in the country of origin;

- Best practices or guidelines specific to particular categories of works can be devised by
stakeholdersin different fields, but such guidelines should not form part of legislation.
The Member States are encouraged to recognise solutions in other Member States that
fulfil the prescribed criteria in order to achieve the cross-border effect needed in the
Digital Libraries initiative. As aresult, material that can be lawfully used in one Member
State would also be lawfully used in another.

2.1.2 Orphan works: Memorandum of Understanding on Diligent Search
Guidelines for Orphan Works

The Memorandum of Understanding on Orphan Works can be described as a "spin-off
achievement” of the HLG on Digital Libraries. The Memorandum is a form of self
regulation subscribed by 27 stakeholders' organisations representing European right
holders and cultural ingtitutions. They agreed to observe a set of diligence guidelines
when searching for rightholders, and that a work can only be considered orphan if the
relevant criteria, including the documentation of the process, have been followed without
finding the righthol ders.

The Memorandum of Understanding, together with the recommendation (2.2.1) for
measures at national level, represents two "building blocks' for the solution of the
complex orphan works issue, for which appropriate Community legislation could also be
envisaged.

No agreement was reached by the stakeholders on the possible need for specific due
diligence criteriafor mass digitisation.



2.1.3 Out-of-Print Works: Model Agreement

The HLG developed a Model Agreement for the digitisation and access to copyright out-
of-print books for online access, or alternatively, for authorised usersin closed networks
only.

The Model Agreement has been designed to be adaptable to the different legal regimes
and models for administration of rights in force throughout the European Union Member
States. The HLG first developed a Model Agreement which allows the library to digitise
and provide access to out-of-print works to authorised users through closed networks.
Thisfirst version of the Model Agreement is not limited in respect of territory, but access
may not be offered through open networks.

Then the HLG designed a new version of the Model Agreement to allow librariesto offer
full online access. It is further assumed that a library that offers online access to out-of-
print books will also grant access to the same categories of works to authorised users in
closed networks. Therefore, the second Model Agreement that has been worked out
comprises both options.

2.1.4 Orphan and Out-of-Print Works: databases and rights clearance centres;
ARROW project

The HLG recommends that Databases and Rights Clearance Centres for orphan and out-
of-print works are established. The HLG developed Key Principles for Orphan Works
Databases and Rights Clearance Centres, and Key Principles for Out-of-Print Databases
and Rights Clearance Centre. The HLG recommends that they be used when such
databases and rights clearance centres are established.

The ARROW project (Accessible Registries of Rights Information and Orphan Works
towards Europeana), funded under the eContentplus programme, represents afirst stepin
this direction. The project aims at providing interested stakeholders with the information
required to clarify the rights status of orphan and out-of-print works, so they can be
cleared for digitisation and made available to the public. ARROW could form the basis
for further policy initiativesin this area.

2.1.5 Digital Preservation: multiple copying, migration and technical protection
devices

Where a Member State has implemented an exception to allow digital copies of a work
and where copies are made for the purpose of preservation:

- certain ingtitutions, namely: publicly accessible libraries, educational establishments,
museums and archives, should be authorized to make more than one copy (an open-ended
number of copies), if this is necessary in order to ensure the preservation of the work.
Successive copying should be allowed to take place if and when technological
devel opments are seen to require such a measure, for preservation purposes only, subject
to the safeguarding of the individual publication’sidentity and integrity;

- coordination should take place amongst the various preservation initiatives at regional
and national levels and across the European Union, to avoid duplication both among
different initiatives and also with national ‘legal deposit’ libraries;




- in the case of national deposit libraries and concerning born-digital works which have
an embedded protection device, publishers and national librarians have agreed that this
device should be disabled in the deposit copy (i.e. for the purposes of the national library,
but not for access by the end-users) so as to alow permanent and unhindered access to
the document.

2.1.6 Preservation of Web Content and Web harvesting

The HLG recommends that Member States address web harvesting as a priority issue,
because an increasing amount of material is created and updated only in electronic form
as web-content. The obligation to preserve web-content by specially mandated
organisations is a matter for legal deposit legislation.

The current Community legidation on intellectual property rights, in particular the
Directive 2001/29 and Articles 9 and 5.2 (c) therein, allows for the preservation of web-
content.

The following issues concerning the preservation of web-content should be addressed in
any legislation concerning copyright and related rights:

a) Whereas copyright legidation uses the term of “right of reproduction”, long-term
preservation of web-content necessitates acts such as copying and migration of material,
and this should be clarified in the terminology.

b) Web-content may have been harvested and deposited, either in the country or abroad,
before an obligation arose for legal deposit, and in order to permit the use of such
deposited materia from the copyright point of view, the issue of retroactivity needs to be
addressed, aiming at widest possible preservation of web-based cultural heritage.

2.2 Challenges for the future

2.2.1 Basic conditions for digitisation and online accessibility

How to bring more in-copyright works online, in particular out-of-print and orphan
works, remains today a main challenge for digital libraries. A lot could be achieved if
what was recommended by the HLG is now put in place. The HLG left open the issue of
how the legal framework for digitising cultural heritage might need to be reviewed to
face these challenges, in particular to balance the principle of access to information with
the rights of creators to be recognized and rewarded for their work and creativity. Also in
the HLG, rightsholders stress that digitisation and online accessibility needs to be
achieved in full respect of the current copyright rules, while for cultura institutions there
is the need for copyright reform and further harmonisation at European level to create the
appropriate conditions for large scale digitisation. There is clearly a need for further
debate on this issue to achieve closer views.

2.2.2 Privatization of public domain works in the digital environment

Some cultural institutions or private companies performing digitization of cultural
content claim rights on the digitised copies of public domain works. The question is
whether digitisation in itself creates new rights. The level of originality needed for the
creation of copyright is currently not harmonised at European level.



The general principle that should be applied is that works in the public domain should
remain in the public domain also in the digital environment (see 3.1.6). In particular, the
HL G recommends that public domain material that has been digitised with public money
by public institutions is not locked up, and it should continue to play its essential role asa
source for creativity and innovation.

3 PUBLIC PRIVATE PARTNERSHIPS FOR THE DIGITISATION AND
ONLINE ACCESSIBILITY OF CULTURAL HERITAGE

3.1 Achievements and recommendations

Public private partnerships (PPPs) can have an important role in helping the development
of digital libraries (including Europeana), and in implementing a strategy for digitisation,
online accessibility and digital preservation of Europe’s collective memory.

Whilst libraries, archives, museums and galleries have preserved this collective memory
and have experience of resource discovery and user requirements, private partners can
bring to the table funding, technology, software and expertise required for large-scale
digitisation. By working together public access can be enhanced.

Most of the partnerships investigated as case studies were still in their preliminary stages
of development, and therefore it was too early to make ultimate conclusions as to the key
elements of success. Lessons could be learnt by continuing the observation of the
development of ongoing partnerships analysed.

While there is broad consensus on the potential usefulness and on the need to promote
PPPs, thereisalso evidence of difficulties, conflicts and failures related to PPPs.

The HLG, on the basis of a set of case studies, developed a set of guidelines and
identified issues, to allow public and private players to draw their own conclusions as to
whether public-private partnerships would benefit them in their particular cases.

The HLG recommends that:

3.1.1. Partners should clearly state their strategic objectives and the benefits for the
citizen to be achieved through the project.

3.1.2. The partnership should fully utilises the experience and expertise of the
partners, and bring complementary contributions.

3.1.3. The partnership should maximise public access and take into account long-term
preservation and sustainability issues.

3.1.4. Financial environment: legislation aimed at supporting finance of cultural
heritage through the provision of fiscal benefits to private partners should be more
extensively applied to digitisation projects.

3.1.5. IPR: partnerships should be established within the framework of applicable
copyright law.



3.1.6. Public domain: public domain content in the analogue world should remain in
the public domain in the digital environment. If restrictions to user’s access and use
are necessary in order to make the digital content available at all, these restrictions
should only apply for atime-limited period.

3.1.7. Exclusivity: exclusive arrangements for digitising and distributing the digital
assets of cultural institutions are to be avoided. Where exclusive agreements are
necessary to provide a service in the public interest, that such exclusive arrangements
are time-limited, regularly reviewed and transparent.

3.1.8. Re-use: cultural institutions should aim to abide by the principles of the European
Directive 2003/98/EC on the re-use of Public Sector Information”.

3.1.9. Governance: Public Private Partnerships should be transparent and accountable,
and have formal governance arrangements enshrined in a formal contract between
parties,

3.2 Challenges for the future: how to correctly promote PPPs

In Europe, PPPs have not yet really taken off as a common and widespread method to
digitise content. On one hand, it is clear that PPPs are essential for digitising and
enhancing online access to cultural heritage. For this reason, they have to be promoted
and encouraged, and the private partners investment will need to receive appropriate
compensation. On the other hand, the issue is how to do this while fully respecting right
holders and guaranteeing the value of public assets held by cultural institutions, and
maximising access to content.

4 SCIENTIFIC INFORMATION: ACCESS AND PRESERVATION

4.1 Achievements and recommendations

4.1.1 Principles on scientific information agreed by representatives of publishers,
the scientific community and libraries — Areas of disagreement

The HLG worked as a forum where scientists, funding bodies and scientific publishers
met to share their views with the aim to identify practical and agreed solutions to improve
access to scientific information. The method consisted in first identifying the areas of
agreement and disagreement between the stakeholders. The areas of agreement relate
mainly to the genera principles (e.g. maximising dissemination and access, scientists
freedom, fair remuneration for publishing) and to research data and preservation. One of
the main points of disagreement concerns the option of mandatory deposit of scientific
articles in open access repositories after an embargo period. Another area where views
are far apart is the affordability of scientific publications, including the pricing of access
to older journal issues, where libraries would welcome a decrease of prices over time.



4.1.2 Digital Research Data Access and Preservation

e The digital repositories in which the record of science is collected and managed
encompass publications but increasingly primary and processed data. Indeed,
linkages between publications and data are proliferating. The ability to use and re-
use these data as freely as possibly is key to innovation and the further
advancement of science.

e A general policy framework, including sustainable custody and funding/business
models, needs to be established by the key stakeholders in science and science
information and national and EU policymakers. The aim is to establish the roles
and responsibilities in building a European Digital Information Infrastructure that
allows the access and re-use of research data and ensures their long term
preservation.

e Considerable efforts and money will be required to build up appropriate
infrastructure. Given the increasing importance of the preservation of research
data, research funding organisations at national and European level should
consider dedicating increasing budgets to research data preservation efforts.

e The European Commission should build on existing initiatives.

4.1.3 Open Access experiments: PEER -Publishing and the Ecology of the
European Research

The discussions in the HLG led to a common experiment concerning practical tests in
order to gather evidence on the impact of delayed open access (“embargo period”). The
PEER Project, funded by the eContentplus programme, is a collaborative effort of
publishers, repositories and researchers. It aims to monitor the effects of the large-scale,
systematic depositing of authors final peer-reviewed manuscripts (Green Open Access)
on reader access, author visibility, and journal viability, as well as on the broader ecology
of European research and publishing. Participating publishers contribute about 300
journalsto the project. The project is currently ongoing and will provide resultsin 2011.

4.2 Challenges for the future

The HL G devel oped the following agenda with a proposed set of discussion items and
recommendations for scientific information in Europe in the coming years:

New paradigms of scientific information
- The way forward on open access to scientific publications.
- Legal and practical barriers to data mining initiatives and ways to overcome these
barriers.
- Experiments should be conducted with alternative methods of peer review and with
data mining of the full text of scientific articles

Data sharing
- Appropriate rewards for researchers who share their data.
- Implementation of data research mandates by Research Funding Organisations.
- Experiments should be conducted with the aim to develop data journals.



Digital Preservation
- Legal deposit of digital scientific information in the EU.
- Responsibilities of national and research libraries for preserving scientific
information as part of their role and tasks in the digital age, and related funding needs.
- Mechanisms for funding digital preservation of research by research funding
organisations (support for the preservation infrastructure as well as for one-off tasks).
- Experiments should be conducted at Community level with a view to ensuring the
quality and trustworthiness of repositories and to develop a framework for audit and
certification of these repositories.

5 EUROPEANA - THE EUROPEAN DIGITAL LIBRARY

The emergence and proliferation of digital libraries is a typical feature of the new
millennium. Digital libraries are set up either by “traditional” cultural institutions and
content providers which are developing their digital activities, or by new organisations
which did not previously operate with content in analogue format. The dimensions, types
and purposes of such organisations and digital libraries are quite diverse, too: global,
international, national or local dimension; public, private, or mixed structures; non-profit
making online accessibility as opposed to ultimate commercial objectives. Within this
process, digita technologies have an unprecedented capacity in re-shaping the
relationships between the organisations themselves. Geographic boundaries are
overcome. Openness and seamless connectivity is made possible. The differences and
the borders between different types of cultura institutions (e.g. between libraries,
archives and museums) tend to disappear. Market forces play a major rolein changing the
economics of digital culture, and the relations between public bodies and private
enterprises assume new forms.

A long-term vision of a global digital library can be useful to steer this process. an
internet-based network providing access for al to universal knowledge for education,
research, life-long learning, creativity, innovation, social and economic development.
There is aneed for a public policy to accompany the development of digital libraries,
and there is a need for a digita library positioned at European level: Europeana.
Europeana represents the most visible achievement of the Digital Libraries initiative, and
it should be further consolidated and developed. EU ingtitutions, Member States and
stakeholders should al provide full support to Europeana, as “European champion” in
the digital culture globa arena. In doing so, Europeana can usefully take advantage in
using and promoting these recommendations from the HLG.
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